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Court of Appeals of the District of Columbia 

j 

■■ ■" ■ 

No. 4879 | 

Solomon N. Ches avoir, Appellant, 

vs. 

United States. 


a Supreme Court of the District of Columbia 

Criminal No. 46756. j 

United States, Plaintiff, 
vs. 

Solomon N. Chesavoir, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit:— 

1 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

January Term, A. D. 1928. 

Indictment. 

Filed in Open Court March 16, 1928. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Solomon N. Chesavoir, late of the District of 
Columbia aforesaid, on, to wit, the twenty-second day of 

1—4879$ j 
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July, in the year of our Lord one thousand nine hundred 
and twenty-four, and at the District of Columbia aforesaid, 
was found guilty and convicted in the Police Court of the 
District of Columbia, of the offense of possessing intoxicat¬ 
ing liquor in violation of the National Prohibition Act, and 
for the said offense of possessing liquor, was sentenced to 
pay a fine of five hundred dollars, and in default, to be 
committed to the Washington Asylum and Jail for a term 
of one hundred and eighty days, which said judgment has 
not been vacated, set aside or reversed, but still remains 
in full force and effect. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Solomon N. Cliesavoir, at a time subsequent 
to the conviction of the offense of possessing intoxicating 
liquor in violation of the National Prohibition Act herein¬ 
before described, and while the judgment of the Court 
therein remained in full force and effect, on, to wit, the 
fourteenth day of October, in the year of our Lord one 
thousand nine hundred and twenty-six, in the Dis- 
2 trict of Maryland, was found guilty and convicted in 
the District Court of the United States for the Dis¬ 
trict of Maryland, of the second offense of possessing in¬ 
toxicating liquor in violation of the National Prohibition 
Act, and for the said second offense of possessing liquor 
was sentenced to be imprisoned for a term of sixty days in 
the Baltimore City Jail, which said judgment has not been 
vacated, set aside or reversed, but still remains in full force 
and effect. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

The- the said Solomon N. Chesavoir, at the District of 
Columbia aforesaid, and at a time subsequent to the con¬ 
victions of the offenses of possessing intoxicating liquor in 
violation of the National Prohibition Act hereinbefore 
described, and while the judgments of the Courts therein 
remained in full force and effect, on, to wit, the sixth day 
of June, in the year of our Lord one thousand nine hun¬ 
dred and twenty-seven, did unawfully and feloniously 
possess a certain intoxicating liquor, to wit, whiskey con¬ 
taining one-half of one per centum and more of alcohol by 
volume, the said liquor so possessed as aforesaid being then 
and there fit for use for beverage purposes; against the 
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form of the statute in such case made and provide^, and 
against the peace and government of the said United States. 

Second Count. And the Grand Jurors aforesaid^ upon 
their oath aforesaid, do further present: 

That the said Solomon N. Chesavoir, on, to wit, the 
twenty-second day of July, in the year of our Lord one 
thousand nine hundred and twenty-four, and at the District 
of Columbia aforesaid, was found guilty and con- 

3 victed in the Police Court of the District of Columbia, 
of the offense of transporting intoxicating liqjuor in 

violation of the National Prohibition Act, and for the said 
offense of transporting liquor, was sentenced to pay; a fine 
of one hundred dollars, and, in default, to be committed to 
the Washington Asylum and Jail for a term of sixty' days, 
which said judgment has not been vacated, set aside or 
reversed, but still remains in full force and effect. 

And the Grand Jurors aforesaid, upon their oathiafore¬ 
said, do further present: 

That the said Solomon N. Chesavoir, at a time ! subse¬ 
quent to the conviction of the offense of transporting in¬ 
toxicating liquor in violation of the National Prohibition 
Act hereinbefore described, and while the judgment; of the 
Court therein remained in full force and effect, on, to wit, 
the fourteenth day of October, in the year of our Lord one 
thousand nine hundred and twenty-six, in the District of 
Maryland, was found guilty and convicted in the District 
Court of the United States for the District of Marvland of 

•/ j 

the second offense of transporting intoxicating liquor in 
violation of the National Prohibition Act, and for the said 
second offense of transporting liquor was sentenced to be 
imprisoned for a term of sixty days in the Baltimore City 
Jail, which said judgment has not been vacated, set aside or 
reversed, but still remains in full force and effect. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Solomon N. Chesavoir, at the District of 
Columbia aforesaid, and at a time subsequent to the con¬ 
victions of the offenses of transporting intoxicating liquor 
in violation of the National Prohibition Act, herein- 

4 before described, and while the judgments of the 
Courts therein remained in full force and effect, on, 

to wit, the sixth day of June, in the year of our Lord one 
thousand nine hundred and twenty-seven, did unlawfully 
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and feloniously transport a certain intoxicating liquor, to 
wit, whiskey containing one-half of one per centum and 
more of alcohol by volume, the said liquor so transported as 
aforesaid being then and there fit for use for beverage pur¬ 
poses; against the form of the statute in such case made 
and provided, and against the peace and government of 
the said United States. 

PEYTON GORDON, 

Attorney of the United States 
in and for the District of Columbia. 

(Endorsed:) Criminal No. 46756. United States vs. 
Solomon N. Chesavoir. Violation of National Prohibition 
Act, third offense. "Witnesses: Oscar Mansfield M. P., 
George C. Deyoe. A true bill: Martin D. McQuade, fore¬ 
man. 

5 Memorandum. 

March 24, 1928.—Arraigned, plea not guilty. 

Supreme Court of the District of Columbia. 

Wednesday, May 9", A. D. 1928. 

The Court resumes its session pursuant to adjournment: • 
Air. Justice Siddons, presiding. 

#*##*# * 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; and thereupon after hearing the argument of Coun¬ 
sel, and the charge of the Court, the said jury retire to con¬ 
sider of their verdict, and returning into Court and being 
asked if they have agreed upon a verdict, upon their oath 
say that the defendant Solomon N. Chesavoir is guilty in 
manner and form as charged in the indictment ; and there¬ 
upon upon motion of the defendant by his attorney, the said 
jury are polled and each and every member thereof upon 
his oath says that the defendant is guilty in manner and 
form as charged in the indictment; and thereupon the court 
fixes the amount of bond for sentence in this case at Two 
Thousand, Five Hundred ($2,500) Dollars; whereupon the 
defendant enters into a recognizance in the sum of Two 
Thousand, Five Hundred ($2,500) Dollars, with M. S. Kron- 
heim as surety, to appear before this Court from day to day 
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during the present and subsequent terms thereof, to hear 
and receive the sentence of the Court to be pronounced 
when required, and not to depart the Court without! leave. 

6 Motion in Arrest of Judgment and to Correct 

Minute Entries. 

Filed May 14, 1928. ! 

* • * • • * • 

Now comes the defendant, by his attorney, and hereby 
moves the Court to arrest the judgment rendered herein and 
to correct the minute entires made upon said verdict for 
the following reason: 

1. Said minute entries are not in conformity with the 
verdict of the jury in that the verdict of the jury^ upon 
being polled, was, individually, as to each member thereof, 
“guilty as to first count,” “guiltv as to second couht.” 

B. EMERSON, Jr.’ 
Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, June 14", A. D. 1928. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Siddons, presiding. 

# * # * # # * 

Come as well the Attorney of the United States, las the 
defendant in proper person, according to his recognizance 
and by his attorney B. Emerson, Jr. Esquire; and there¬ 
upon the defendant’s motion to correct minutes and motion 
in arrest of judgment coming on to be heard, after argu¬ 
ment by the counsel is by the Court overruled; whereupon 
it is demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; and thereupon it is considered by the Court tliat for 
his said offense the said defendant be imprisoned m 

7 the Penitentiary as designated by the Attorney Gen¬ 
eral of the United States for the period of One (1) 

Year and One (1) Day, to take effect from and including 
the date of arrival of said defendant at said Penitentiary 
and to pay a fine of Five Hundred Dollars ($500); and 
thereupon the defendant by his attorney notes an ’appeal 
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to the Court of Appeals of the District of Columbia, from 
the judgment of the Court in this case; whereupon the 
Court fixes the amount of bond for costs on appeal at One 
Hundred Dollars or Fifty Dollars in cash, and the bond for 
the appearance of the defendant at Twenty-five Hundred 
Dollars ($2,500); whereupon the defendant enters into a 
recognizance in the sum of Twenty-five Hundred Dollars 
with M. S. Kronheim as surety, to forthwith surrender 
himself to the custody of the Marshal of the District to be 
dealt with and proceeded against according to law in case 
the judgment appealed from shall be affirmed, or the appeal 
for any cause dismissed, or the judgment be reversed and 
a new trial ordered, or if he, the said defendant, depart 
the Court without leave. 

Memorandum. 

July 9, 1928.—Cost bond on Appeal $100,—taken. 

Designation of Record. 

Filed July 9, 1928. 

****••• 

The Clerk will please make up the record for the Court 
of Appeals to consist of the following: 

1. The indictment. 

2. The plea. 

8 3. Verdict of the Jury and minute entries thereof. 

4. Motion in arrest of judgment. 

5. The judgment. 

6. Cost bond. 

7. Order making bill of exceptions part of record. 

8. Bill of Exceptions. 

9. Assignment of errors. 

10. This designation. 

B. EMERSON, Je., 
Attorney for Defendant. 

Memorandum. 

September 25,1928.—Time for signing Bill of Exceptions 
continued until October 9, 1928. 

October 9, 1928.—Time for signing Bill of Exceptions 
continued until October 17, 1928. 
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October 23, 1928.—Time for signing Bill of Exceptions 
extended to the 21st day of November, 1928. 

Time for filing record in Court of Appeals extended to 
and including the 24th day of November, 1928. 

9 Assignment of Errors. 

Filed Nov. 23, 1928. j 

* * # # # * * ! 

! 

The defendant hereby assigns as error to be prosecuted 
on appeal in the above-styled cause, the following: 

L | 

i 

The charge of the Court in failing to charge the jury 
that it was not necessary for the Government to jprove, 
beyond a reasonable doubt, the identity of the individual 
claimed to have previously been convicted twice. 

II. | 

The action of the Court in overruling defendant Is mo¬ 
tion in arrest of judgment. 

III. j 

The imposition of sentence for violation, third offense, 
National Prohibition Act upon the verdict of the jury, find¬ 
ing him guilty, but not specifically, of third offense. 

B. EMERSON, Jr., I 
Attorney for Defendant. 

Memorandum. 

November 23, 1928.—Bill of Exceptions submitted and 
signed. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 9, both inclusive, to be a true 
and correct transcript of the record according to | direc¬ 
tions of counsel herein filed, copy of which is made part of 
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this transcript, in Criminal Cause No. 46756, wherein 
United States is Plaintiff and Solomon N. Chesavoir is 
Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of November, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Asst. Clerk. 

11 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal No. 46,756. 

United States 
vs. 

Solomon Nathan Chesivoir, Defendant. 

Bill of Exceptions. 

Be it remembered that, at the trial of this case before 
Mr. Justice Siddons, and a jury empanwelled and sworn to 
try the issues herein, which trial began May 8, 1928, and 
thereafter was further proceeded with, and wherein Walter 
M. Shea, Esq., Assistant United States Attorney, appeared 
as counsel for the Government, and Bertrand Emerson, 
Jr., Esq., appeared as counsel for the defendant, the fol¬ 
lowing proceedings were had: 

W. H. Schultz, and police officers Deyoe and Murray, 
testified in substance on behalf of the prosecution that on 
the date named in the indictment they saw the defendant 
transport and possess intoxicating liquor. They further 
testified that they had known the defendant before the day 
in question and knew him to be a bootlegger and that they 
arrested him after a long chase through the city at a speed 
ranging from 40 to 60 miles an hour, and that the defend¬ 
ant w~as driving a Cadillac car which contained 336 half 
gallons of corn whiskey. 
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12 Further evidence was offered on behalf of the 
Government tending to show that the defendant had 

previously been convicted as in the indictment alleged and 
that the contents of a bottle offered and received in evi¬ 
dence had been taken from a jar in turn taken from the 
automobile driven by the defendant and contained more 
than one-half of one per cent, of alcohol by volume and 
was fit for use as a beverage. 

Whereupon the Government announced its case as jclosed. 

i 

Thereupon Austin H. Jarboe testified on behalf! of the 
defendant that he was the driver of the automobile in 
which the intoxicating liquor in question had been trans¬ 
ported and in which he and the defendant, Chesivdir, had 
been arrested, that it was his; that the defendant had no 
interest therein but was merely a passenger in said auto¬ 
mobile returning to the city from Bladensburg, Maryland, 
after his car had broken down. On cross-examination wit¬ 
ness testified that the car belonged to a Mr. Applehouse 
and that he had a registration card for the car on the day 
in question issued to Applehouse. Witness denied that 
the car was registered to Ida Mendelson. 

Whereupon counsel for the defense announced the de¬ 
fendant’s case as being closed. j 

In rebuttal the Government called G. C. McCauley, and 
inspector of licenses for the District of Columbia 

13 who testified that the car in question was registered 
to Ida Mendelson, living at 219 L Street, Northwest. 

And Benjamin Chesivoir, who testified that he was a 
brother of the defendant, that he had a sister by the name 
of Ida Mendelson and that she had lived at 219 E Street, 
Northwest. 

Court’s Charge to Jury. 

The Court: The National prohibition law penalizes in 
various degrees the offense of having the illegal possession 
of intoxicating liquor, or of transporting it. For ; the first 
offense, says the law, the penalty is of a certain sort. For 
the second offense the penalty is increased. For the third 
offense the penalty is still further increased. 

Neither you nor I have anything to do in the deter- 
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urination of the questions that are presented to us as to 
the guilt or innocence of one accused of crime, with the 
policy of the law which denounces certain conduct as crim¬ 
inal. Whatever may be our views your views or mine, as 
to the policy of the Prohibition Law, or of any other law, 
that shoud play no part whatsoever in the discharge of our 
respective judicial functions in a case like that. 

We are here in a criminal case to ascertain what is the 
fact, and what is the law applicable to the fact or 

14 facts, and that is all. Once juries begin to reflect 
in their verdicts a disagreement on their part with 

any act or acts of legislation in the District of Columbia, 
then the function of juries is seriously impaired. It is not 
their function no more than it is mine. It is no justifica¬ 
tion to me in the discharge of my share in the judicial in¬ 
quiries to be influenced by what my private views may be 
as to the policy of a law. It is my sworn duty, as it is your 
sworn duty, to judge of the facts and the law in a proper 
case that mav come before us. 

In this case this defendant is charged with a third of¬ 
fense of illegal possession of liquor containing an alcoholic 
content of the amount that makes such possession illegal 
and fit for beverage purposes, and if the possession be legal 
yet in violation of the statute; and so in respect of trans¬ 
portation. 

The question then under this indictment is: The first 
count charges the defendant here with the third offense of 
illegal possession of intoxicating liquor under circum¬ 
stances denounced and forbidden by the statutes. 

The second count of the indictment charges him with the 
third offense of illegally transporting alcoholic liquor of 
the character denounced by the statute. 

Then comes up for your determination, the ques- 

15 tion of fact under the evidence in this case: Is he 
guilty of that? 

There is evidence here tending to show that he was pen¬ 
alized for the first offense in the police court of the Dis¬ 
trict of Columbia both for illegal possession of alcoholic 
and intoxicating liquor of th- kind mentioned, and also the 
transportation of it. There is evidence tending to show 
that a man of that name, of the same name as the defend¬ 
ant hero, was convicted of the second offense in the Fed¬ 
eral Court of Maryland. There is some evidence tending 
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to show that he was arrested in Maryland, in! Prince 
Georges County, and you will remember what the testi¬ 
mony was. But there is a principle of law that firom the 
identity of names in a criminal action or indictnjent the 
jury may infer that a person bearing that name is the 
person on trial, Solomon X. Chesivoir, is the same Solomon 
N. Chesivoir. j 

In the evidence, as you will remember, was submitted 
to you certified copies of the records of the Federal Court 
in Maryland, in which it was stated that Solomon Jf. Chesi¬ 
voir was convicted of the second offense of illegal pos¬ 
session and illegally transporting a forbidden article of 
traffic. Was he in the car on this night in question? If 
he was in the car on the night in question, was he in pos¬ 
session of the liquor? If he was in the car in the 

16 night in question, was he illegally transporting that 
liquor? 

If he was, if you are satisfied from the evidencb beyond 
a reasonable doubt, bevond a reasonable doubt that it was 
the same Chesivoir that was convicted in the police court 
of the District of Columbia for the first offense, and in the 
Federal Court of Maryland for the second offense and is 
here now charged with the third offense; if you are satis¬ 
fied he is one and the same man, if from the evidence you 
are convinced beyond a reasonable doubt, and you must be 
so convinced before you are justified in convicting him— 
that on the night in question, on or about June 6, of last 
year, he was in that car in the possession of liquor of the 
character denounced by the statute; And the charge of 
what is sufficient under the statute and on which this prose¬ 
cution is based, is liquor containing one-half of one per 
centum and more of alcohol by volume, the liquor being fit 
for use for beverage purposes. 

You have heard the testimony of the chemist who was 
put on the stand as to the alcoholic content of the sample 
that he says was brought to him. If you are satisfied from 
the evidence that that was a part of the liquor that was 
in the car on this night in June 1st, and if you are satis¬ 
fied beyond a reasonable doubt that the defendant 

17 here was in the possession of that liquor, and if you 
are satisfied beyond a reasonable doubt 'that he 

transported it on that occasion, then your verdict is plain. 
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He would in that event be guilty of the charge laid against 
him in this indictment. 

Really, that is all there is to this case, whether it be a 
fact as charged here that the defendant, Chesivoir, on the 
occasion on June 6th last, or on or about June 6th last, 
had: First, illegal possession of the forbidden article of 
traffic and was transporting it, and had been convicted 
twice before for the same offense. That is all there is to 
the case. 

Now, the burden, as you very well know, is upon the 
Government here to establish these facts beyond a reason¬ 
able doubt. I sit here sometimes telling juries over and 
over again what must be very tiresome to them when they 
hear it, that the burden of proof is upon the Government, 
in the first place to establish the case to the satisfaction 
of the jury beyond a reasonable doubt. 

A defendant accused of crime, this defendant or any 
other defendant accused of crime does not have to say a 
word. He does not have to put in a bit of evidence. His 
failure to take the stand in no degree must for a moment 
be counted as against him in the estimate of the 
18 jury in deliberating upon a verdict. He does not 
have to take the stand, and his failure to take the 
stand under such circumstances would be an injustice if 
it should result in some unfavorable inferences drawn by 
the jury, from the fact that he does not take the stand. 
He stands on his constitutional right in that respect, and 
of course you will respect it. 

The defendant is presumed to be innocent, of course. 
That is the presumption that attends him throughout all 
of the preliminary inquiries that may be made, from the 
time he is taken into custody and in any hearing that may 
take place before a committing or examining Magistrate, 
an indictment by a grand jury, and every preliminary step 
leading up to the moment when one accused of crime is be¬ 
fore a jury of 12, who will then hear the evidence and as a 
matter of fact pass upon the guilt or innocence of the de¬ 
fendant. 

If the jury is convinced beyond a reasonable doubt of 
the guilt, the presumption of innocence disappears, is over¬ 
come by the evidence, if it convinces the jury in a given 
case beyond a reasonable doubt. 
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You are not to hunt for doubts. That is not what a 
reasonable doubt means. It is not a part of the func- 

19 tion of a jury to go into the jury room and say: Now, 
how can we acquit this man? Let us see if we 

can not find a doubt in this case? That is not vjhat the 
law means at all. The law means that 12 juroirs, who 
are judges sworn to return a just verdict, are judges, im¬ 
partial judges of the facts as those facts are revealed to 
them by the evidence which is received and submitted to 
the jury for their consideration. 

Now, upon a survey and a calm consideration of the case 
in the jury room, if there naturally arises in the mind of 
any one of the jurors, or in the minds of any nufnber of 
them, or of .all of them, a reasonable doubt of guilt, it is 
their duty then to give the defendant the benefit of it and 
acquit. But not to hunt for doubts, not to try to build up 
out of the evidence an acquittal, any more than, says the 
statute, you should build up out of the evidence A convic¬ 
tion, unless convinced beyond a reasonable doubt of guilt, 
and then they convict, and not until then. 

I think that is all there is in this case. It is a simple 
question of fact here after all. 

Mr. Emerson: May I examine the docket entries which 
I believe your Honor has? I 

The Court: There are two exhibits that came from 

20 the Federal Court in Maryland, and onC is the 
docket entries and the other is the information 

Mr. Emerson: Your Honor has stated to the jury that 
identity of names is prima facie evidence of identity of 
persons. And your Honor stated to the jury that there 
was in substance as I understood your Honor, ah identity 
of names here. I believe I argued the same thing myself. 
Now, I do not mean to be captious, but I think T should 
bring this to your Honor’s attention, the difference in the 
spelling of the name Chesavoir—in the case of the papers 
at Baltimore it is Chesevoir, and in the case here it is 
Chesavoir. 

The Court: Let me see that paper. 

Mr. Emerson: Here it is, your Honor. So there is no 
identity of names, and therefore the rule laid dbwn does 
not apply. In addition to that I except to so much of your 
Honor’s charge as fails to state that while if there be an 
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identity of names and that may be prima facie evidence of 
identity of persons, nevertheless your Honor should have 
charged the jury that notwithstanding that, it is only 
prima facie evidence and it is for the Government to estab¬ 
lish that fact to the satisfaction of the jury beyond all 
reasonable doubt. 

The Court: I told the jury that they must be satis- 

21 tied from the evidence that it is one and the same 
man. 

Mr. Emerson: I request your Honor to charge the jury 
at this time that mere presence during or at the scene of 
the commission of a crime, in and of itself, is insufficient 
upon which to base a conviction. By that I mean that if 
the defendant Chesivoir was an occupant of the car, as was 
testified to by Jarboe, and that he did not aid, assist or abet 
in any way or drive the automobile, under those circum¬ 
stances he would no be guilty of either offense charged 
here. 

The Court: I think the jury have been sufficiently in¬ 
structed on that point, that they must believe from the 
evidence in the case, beyond a reasonable doubt, that Chesi¬ 
voir was in illegal possession of this liquor and that he 
illegally transported it. If he was not he is not guilty. I 
will not go any further. You may take the case, gentlemen 
of the jury. 

Mr. Emerson: I wish to ask an exception. 

(Thereupon the jury retired to their room to consider 
of their verdict, and after a time returned into court when 
the following occurred:) 

The Clerk: Mr. Foreman, has the jury reached a ver¬ 
dict? 

The Foreman: We have. 

22 The Clerk: How do you find? Solomon N. Chesi¬ 
voir, guilty or not guilty? 

The Foreman: Guilty. 

The Clerk: Ladies and gentlemen of the jury, you have 
heard your verdict as rendered by your foreman- 

Mr. Shea (interposing) On both the first and second 
counts. 

The Clerk: Ladies and gentlemen, you have heard your 
verdict as rendered by your foreman, do you find Solo- 
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mon N. Chesivoir guilty on both the first and second; counts 
as charged in this indictment? 

(The jury assented by their silence.) 

The Court: It can either be on the first and second 
counts or as charged in the indictment. 

The Clerk: Ladies and gentlemen of the jury, you have 
heard the verdict as rendered by your foreman. Do you 
find Solomon N. Chesivoir guilty as indicted? 

(Silence.) j 

The Clerk: This is your verdict, so say you each and all? 

(Silence.) 

23 Mr. Emerson: I ask that the jury be polled. 

The Court: You will poll the jury, Mr. Clerk. 

(Thereupon each member of the jury was called and 
answered in the affimative.) 

Mr. Emerson: The verdict is as to each count, als I un¬ 
derstood your Honor. 

The Court: Yes. j 

At the request of counsel for the defendant each juror 
was individually asked as to his verdict and the response 
of each juror was that the defendant was guilty as|to each 
count of the indictment. 

Counsel for defendant stated to the Court that; it was 
his understanding that upon being polled each juror had 
replied that his verdict was guilty as to the first count and 
guilty as to the second count. 

Before the imposition of sentence a motion in arrest of 
judgment and to correct the minute entries was filed on 
behalf of the defendant, it appearing therein that by inter¬ 
lineation the verdict of the jury had been recorded as be¬ 
ing ‘‘Guilty, .as indicted,” which motion was overruled 
and an exception noted thereto by counsel for the defend¬ 
ant. 

Before the imposition of sentence, counsel for de- 

24 fendant objected to defendant being sentenced for 
anything other than a “first-offense” violation of 

the National Prohibition Aot for the reason that the ver¬ 
dict of the jury did not set forth that it had found as an 
historical fact that the defendant had previously been con¬ 
victed as in said indictment alleged. Over the objection 
and exception of defendant, defendant was thereupon sen- 
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tenced to ser\ T e a term of One year and one day in tlie 
penitentiary and to pay a fine of Five Hundred Dollars. 

The foregoing is the substance of all testimony bearing 
upon the exceptions herein reserved on behalf of the de¬ 
fendant. 

And as if all of said exceptions were duly noted and 
allowed as aforesaid, and duly entered upon the minutes 
of the Court before the jury retired to consider of its ver¬ 
dict and because the matters and things herein recited are 
not matters of record, in order to make the same a part 
of the record herein, which is hereby ordered so that the 
defendant may have his case received on appeal, the de¬ 
fendant, by his attorney, moves the Court to sign and seal 
this, his Bill of Exceptions, to have the same force and 
effect as if each and everyone of said exceptions had 
25 been separately signed and sealed, which motion is 
granted by the Court. And thereupon the defend¬ 
ant tenders this, his Bill of Exceptions and requests the 
Court to sign and seal the same, which accordingly done, 
nunc pro tunc, this 23 day of November, 1928, in the ab¬ 
sence and disability of Mr. Justice Siddons. 

WENDELL P. STAFFORD, 

Justice. 


Approved: 

WALTER M. SHEA, 

Asst. U. S . Atty. 
B. EMERSON, Jr. 

Atty. for Aft. 


[Endorsed:] In the Supreme Court of District of Colum¬ 
bia. Criminal No. 46,756. United States vs. Solomon 
Nathan Chesivoir, Defendant. Bill of Exceptions. Ber¬ 
trand Emerson, Jr., Attorney and Counsellor at Law, 406 
Fifth Street Northwest, Washington, D. C. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4879. Solomon N. Chesavoir, appellant, vs. United 
States. Court of Appeals, District of Columbia. Filed 
Nov. 24, 1928, Henry W. Hodges, Clerk. 
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HISTORY OF THE CASE 

The defendant, Solomon N. Chesavoir, was tried inj 
the lower court upon an indictment charging that he 
on the 6th day of June, 1927, did, (first) possess, and, 
(second) transport intoxicating liquor, having there- 
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tofore on the 22d of July, 1924, at the District of Co¬ 
lumbia, and on the 14th day of October, 1926, in the 
District of Maryland, been convicted of a first and 
second offense of possession and transporting liquor. 
Officers Schultz, Deyoe and Murray testified that they 
saw the defendant on the day in question drive a 
Cadillac automobile containing a quantity of corn 
whiskey, and that he had previously been convicted 
as in the indictment alleged. Witness Jarboe for the 
defendant testified that he was the driver of the auto¬ 
mobile in question in which the liquor in question had 
been transported, in which he and the defendant 
Chesavoir had been arrested; that the defendant had 
no interest therein but was merely a passenger in the 
automobile returning to the city from Bladensburg, 
Maryland, after his (the defendant’s) car had broken 
down. 

Upon its return from the jury room, the foreman 
announced the jury found the defendant “guilty.” 
Upon being poled each juror responded that he found 
the defendant guilty to each count of the indictment, 
and counsel for defendant stated to the court that it 
was his understanding that each juror had replied that 
the defendant was guilty as to the first count and guilty 
as to the second count. A motion in arrest of judg¬ 
ment and to correct the minute record of the court, 
upon the ground that the verdict of the jury was 
“guilty as to first count” and “guilty as to second 
count,” was denied. Before the imposition of sen¬ 
tence, counsel for defendant objected to defendant’s 
being sentenced to anything other than for a first of¬ 
fense of the violation of the National Prohibition Act, 
for the reason that the verdict of the jury did not by 
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its verdict find as an historical fact that the defendant 
had been previously convicted as in said indictment 
alleged. Defendant was thereupon, over the object 
and exception of counsel for defendant, sentenced to 
serve a year and a day in the penitentiary and to pay 
a fine of one hundred ($100.00) dollars, a punishment j 
only warranted after a conviction of third offense of 
violation of the National Prohibition Act. 


ASSIGNMENTS OF ERROR 

The assignments of error relied upon in this appeal 
are: 

II and III 

The action of the court in overruling defendant’s 
motion in arrest of judgment, and 

Imposition of sentence of third offense of violation 
of the National Prohibition Act. 


ARGUMENT 

| 

As has been pointed out, the defendant was sen¬ 
tenced for a term of imprisonment which would only 
be permitted after a defendant had specifically been 
convicted of a third offense of violation of the National 
Prohibition Act. A fair interpretation of the record 
it appears would be that they found the defendant 
“Guilty.” The addition suggested by the Clerk, 
namely “as charged” and later as indicted “as in¬ 
dicted” was brought to the attention of the Court at 
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the time of the return of the verdict and later, before 
sentence, that it appeared that the minute entries by 
interlineation had been recorded as “Guilty, as in¬ 
dicted.” The contention of defendant that the ver¬ 
dict returned was a general verdict of guilty as to 
each count would seem to be supported by the fol¬ 
lowing : 

In the case of Maguire vs. State of Maryland, 47 
Md. 485, the defendant had been indicted for the sale 
of spirituous liquors on Sunday, second offense. The 
indictment alleged the first conviction and subsequent 
offense relied upon as second offense, and the defend¬ 
ant was found guilty by the verdict of the jury. A 
number of questions were presented for the considera¬ 
tion of the appellate court, but in conclusion the Court 
had this to say: 

“It may not be improper for us to notice, though 
not involved in the questions presented on this appeal 
that as the verdict appears to have been guilty gen¬ 
erally, without anything more, the judgment to be en¬ 
tered on it can only be as for a first offense. The 
authorities are clear to the effect that in order to 
justify a sentence as for a second offense, it must ap¬ 
pear by the yerdict that the jury have found the party 
guilty of such second offense,” citing Thomas Case, 
22 Gratt, 912, 3 Whart. C. L. (7th Ed.) sec. 3418; 1 
Bishop’s C. L. 6th Ed. secs. 961, 963. 

Because of the foregoing, it is respectfully sub¬ 
mitted that the judgment of the lower Court should 
be reversed. 

Bertrand Emerson, Jr., 
Attorney for Appellant. 
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No. 4879 | 

! 

Solomon N. Chesavoir, appellant 

v. ! 

! 

United States, appellee j 

- j 

BRIEF ON BEHALF OF APPELLEE 

i 

j 

i 

STATEMENT OF CASE 

The defendant, Solomon N. Chesavoir, was eoh- 
victed under an indictment laid in two counts 
charging the defendant with possessing and trans¬ 
porting intoxicating liquor on the 6th day of June, 
1927, he having previously been convicted of a first 
and second offense of possessing and transporting 
intoxicating liquor, which said convictions were 
still in force and effect on June 6,1927. Competent 
evidence of prior convictions and the violation of 
June 6,1927, were offered in support of the charges, 
and at the conclusion of the ease the Court in¬ 
structed the jury to the effect that the defendant 
was charged with the third offenses of possessing 
and transporting intoxicating liquor; that evidence 
had been presented of the prior convictions as 
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charged and of the violation of June 6,1927, and if 
they were satisfied from this evidence beyond a 
reasonable doubt that the defendant was the same 
person that was convicted of the alleged prior of¬ 
fenses and again possessed and transported the 
liquor in question on June 6, 1927, then their ver¬ 
dict should be guilty. (Record, 9-12.) 

Xo question is raised by the appellant as to the 
facts or the proof in the case, and will not be fur¬ 
ther commented on here, the sole contention of ap¬ 
pellant being that a general verdict of guilty on the 
indictment is not a verdict of a third offense as to 
each count. 

ASSIGNMENTS O? ERROR 

The specific assignments of error are dealt with 
generally in appellant’s brief and appellee will treat 
them in a similar manner here. 

ARGUMENT 

The record clearly discloses (Record 1-4) that 
appellant was charged in the indictment of having 
been convicted in the Police Court of the District 
of Columbia of possessing and transporting intoxi¬ 
cating liquor on the 22d day of July, 1924, and 
sentenced for each offense, and that thereafter, and 
while the said judgments in said case were still in 
force and effect, the appellant was again convicted 
in the District Court of the United States for the 
District of Maryland of the charges of second of¬ 
fense of possessing and transporting intoxicat¬ 
ing liquor and sentenced for each offense on the 
14th day of October, 1926, and that thereafter, and 
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while the said judgments were still in force and 
effect, the appellant did subsequently in the Dis¬ 
trict of Columbia on June 6, 1927, possess and 
transport intoxicating liquor. Full proof of all 
averments in the indictment was offered at the 
trial and no question whatsoever is raised thereto. 

In what better manner could the third offense of 
possession and transporting intoxicating liquor 
be alleged? The first offense, conviction, and sen¬ 
tence are alleged; while these judgments are still 
in force and effect the second offense and conviction 
are alleged, and while those judgments are still in 
force and effect subsequent violations are alleged 
and all matters in respect to the allegations proved. 

It certainly can not be successfully contended 
that if the indictment properly charged the thiijd 
offense of possession and transportation of intoxi¬ 
cating liquor that the sentence for such violation 
could not be imposed on a general verdict of guilty. 
In Palmer v. United States (CCA-6), 6 Fed. (2c0 
145, the Court stated the following in its opinion: 

The indictment charges that Palmer was 
informed against “as the first offense,” and 
pleaded guilty of possession (Sec. 3, Title 2, 
National Prohibition Act) [Comp. St. Anp. 
Supp. 1923, Sec. 10,38M>aa], August 12,1922; 
that on March 5, 1923, he had a further in¬ 
formation filed against him “as the second 
offense” for possession of intoxicating 
liquor, and was convicted on March 12,1923; 
the charges that the third offense for which 
this indictment was brought was committed 
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on January 4,1924. We regard this indict¬ 
ment as sufficient to support the conviction 
for the third offense. Dolan v. United 
States (CCA-6) 4 Fed. (2d) 251, filed March 
16,1925. 

In Schooley v. United States (CCA-8) 4 Fed. 
(2d) 767, the defendant was indicted for third 
offense of possession. The first and second con¬ 
victions were alleged in the indictment, but the 
judgments on same were not set forth therein nor 
was it stated in what courts the convictions were 
had. A general verdict of guilty was returned. 
The Court in remanding the case for sentence stated 
that it was necessary for the judgments to be set 
forth in the prior convictions, also the court in 
which said convictions were had before the indict¬ 
ment properly alleged the third offense. 

In the instant case all averments as stated in the 
Schooly case as being necessary to properly charge 
the third offense are set forth. 

Appellee urges that the indictment properly 
charged the third offense violation as to each count 
and that a general verdict of guilty on the indict¬ 
ment would warrant imposition of sentence as for 
the third offense. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

Walter M. Shea, 
Assistant United States Attorney. 
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